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In this publication 


General Assembly passed the Universal Declaration of Human Rights. Adopted the 

night of December 10, 1948, the Declaration covers civil, political, economic, social 
and cultural rights. John P. Humphrey (Promise of a New Order, p. 4) reminds 
us that one reason why so many countries, including Canada, have passed human rights 
legislation is that without human rights there can be no human dignity. Canadian 
authorities must now intensify their efforts to replace a discredited international order with 
a new order committed to universal opportunity for development (In the Name of Justice, 
Yvon Beaulne, p. 5). 


I: the aftermath of the bloodiest war in the history of mankind, the United Nations 


protection against discrimination and the absence of a centralized administration 

meant that educational and community relations programs could not be pursued 
efficiently. The year 1978 saw these gaps closed (Genesis of the Canadian Human 
Rights Commission, Gordon Fairweather, p. 7). But the traditional approach to enforcing 
human rights has been of limited value in combatting the systemic discrimination that 
results from built-in barriers to equal opportunity (A Commitment to Equality, Rosalie 
Silberman Abella, p. 8). 


Be passage of the Canadian Human Rights Act, Canadians had only piecemeal 


Commission asked a journalist to interview leaders and activists of eight associations 

working to protect the rights of Canada’s disabled, aboriginals, women and elderly as 
well as racial, religious and ethnic minorities. While there is agreement that the Canadian 
Human Rights Act and the Charter of Rights and Freedoms represent considerable 
progress in redressing discrimination in areas under federal jurisdiction, much more needs 
to be done (The Quest for Equality, Morton Ritts, p. 10). 


F-: an assessment of the current situation in Canada, the Canadian Human Rights 


This publication has been produced by the Canadian Human Rights Commission to mark the 
40th anniversary of the Universal Declaration of Human Rights. Opinions expressed by outside 
contributors do not necessarily reflect the views of the Commission. 


Articles may be reprinted in whole or in part with the written permission of the Director of 
Communications, Canadian Human Rights Commission, Ottawa, Ontario, K1A 1E1. 
Tel.: (613) 995-1151 or (613) 996-5211 (Visual Ear). 


In honour of the 40th anniversary of the Universal Declaration of Human Rights, the Canadian Human 
Rights Commission has reprinted the photograph featured on the cover of this publication as a 
21" x 28" poster. Complimentary copies are available from the above address. 
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Minister of Communications, 
Commissioner of Official 
Languages, and Ambassador 
to Belgium and Luxemburg. 
He was appointed Chief 
Commissioner of the Canadian 
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A Constructive 
and Collective Effort 


from political freedoms and fairness in employment to the accommodation of the 

handicapped and the equality of the sexes. At the same time, it is based on the 
simplest of moral propositions: that no matter how different our beliefs, our appearances, 
our stations or times of life, we are made of the same material and bound by our 
common fate. 


Te: concept of human rights is both all-embracing and simple. It covers everything 


The history of the world, and especially the history of the last 40 years, reminds us how 
difficult it has always been to keep faith with our overarching humanity and not to give way 
to cynicism and mutual exploitation. As a result, the Universal Declaration of Human 
Rights, whose 40th year we are commemorating in this publication, must be seen as 
much more than a rhetorical appeal to our better nature. It offers us a conceptual model 
of the world in which we want to live. 


The Declaration has set the benchmarks against which our national and local institutions 
can measure themselves. It has become the touchstone for what is morally and politically 
acceptable in an increasingly crowded, complex and precarious world, the very conscience 
of the world community. 


As the following articles will testify, Canada, like most other countries around the globe, 
has been trying to translate the broad principles of the Declaration into laws and 
programmes that will give them substance and enforceability. The Canadian Human 
Rights Commission is only one of many agencies that have been given the task of 
unravelling and resolving the conflicts that arise as we try to achieve our ideals of equity 
in the real world. 


In this booklet we present the views of a number of Canadians about how Canada has 
been faring. We have deliberately avoided playing Pollyanna: as the reader will discover, 
we have let these persons speak for themselves. What they have to say does not always 
encourage optimism or reflect well on those in charge of human rights programmes, 
although | believe there is underlying agreement that progress has been made. 


The Commission’s own record over the last ten years is a mixed one as well, and we can 
no doubt learn as much from its defeats as from its victories. It seems to me, as 

a relatively new arrival on the scene, that we have reached a critical juncture in our efforts 
to humanize the federal domain. It is a time to review our objectives and look for fresh 
and imaginative ways to obtain prompt and honourable redress for individual complainants 
while at the same time taking on formidable long-term challenges such as employment 
equity, pay equity and the rights of the disabled. 


Where we have law, we must have enforcement, or the law itself falls into disrepute. But 
in the area of human rights, we must also hew closely to the spirit of that law, which is 
one of mutual respect and the institutional accommodation of all kinds and conditions of 
human beings. The size of such a task beggars description. The only thing one can be 
sure of is that it must not be a rearguard and punitive action by enforcement agencies, 
that we need forward-looking, constructive and collective effort from all concerned. That 
alone would be a worthy tribute to the Universal Declaration. 


AWW. Spl le— 


Maxwell Yalden 


Two prominent Canadians 
review the historical 

and philosophical 
background of the 
Universal Declaration and 
weigh its impact on 

the international scene 
and on Canada. 


Universal Declaration 
of Human Rights 


Promise of 
a New Order 


John P. Humphrey 


General Assembly in 1979, Pope John 
Paul || called the Universal Declaration 
of Human Rights "the basic inspiration and 

cornerstone of the United Nations." The 
late Eleanor Roosevelt had already called it 
the Magna Carta of mankind; and 
Alexander Solzhenitsyn once called it the 


I: his address to the United Nations 


greatest achievement of the United Nations. 


Although now part of the customary law of 
nations and therefore binding on all states, 
the Declaration was not meant to have the 
force of law when it was adopted by the 
General Assembly in 1948. But almost im- 
mediately it took on a moral and political 
authority equal to that of any other contem- 
porary international instrument. Since 
then, it has inspired the adoption of many 
bilateral and multilateral treaties dealing 
with rights and freedoms, and it has been 
entrenched in national constitutions and 
applied by international and national 
tribunals alike. 


Outrage at the gross violation of human 
rights immediately before and during the 
Second World War was the catalyst that 
gave birth to both the Declaration and the 
human rights provisions of the United 
Nations Charter. The Charter provided for 
the establishment of a Human Rights 
Commission, which assumed responsibility 
for drafting an international bill of rights. 


This commission held its first regular ses- 
sion early in 1947 under the chairmanship 
of Eleanor Roosevelt. It worked so well 
that it was able to send a draft to the 
General Assembly in time to be considered 
at its third session in Paris in 1948. 
Referred to committee, the draft was 
discussed at 85 meetings and amended on 
December 6, 1948. Four days later, in the 


night of December 10, 1948, the Assembly 
adopted the final text of the Universal 
Declaration of Human Rights without a 
dissenting vote, although there were four 
abstentions. 


Authority of anonymity 

The Declaration had no author in the sense 
that Thomas Jefferson was the author of 
the American Declaration of Independence. 
Literally hundreds of people contributed. 

As the late Charles Malik, himself one of 
the chief architects of the Declaration, has 
written: "The complete story of how each 
provision actually arose can never be told, 
because the actual, living, dynamic process 
of genesis can never be captured or repro- 
duced." Perhaps, in fact, the Declaration’s 
very anonymity contributes to its great 
authority. 


on of brotherhood. 


Universal Declaration of Human Right 
Made 1 _ 


The General Assembly is not a world parlia- 
ment, and its resolutions do not have the 
force of international law. The Declaration 
was intended, as its preamble says, "as a 
common standard of achievement for all 
peoples and all nations." But because of 
subsequent events — the Declaration has 
been invoked so many times as if it were 
law — it has acquired the force of inter- 
national law through custom. It is now 
binding on all states, including states 
which did not vote for it in 1948 or which 
have not ratified the two United Nations 
Covenants on human rights that came into 
force in 1976. 


Power of shame 

There are still gross violations of human 
rights, but the Declaration stands as a 
legal point of reference against which the 
conduct of nations can be judged. Law, 
however, only tells us what should happen, 
not what will happen. When the conduct of 
nations falls short of ideal standards, what 
can be done about it? 


The United Nations has no sheriffs or other 
executive officers who can be sent into 
countries to police its decisions. The most 
powerful mechanism of implementation 
available is the considerable force of public 
opinion. As Metternich said in 1808, 
"Public opinion is the most powerful 
medium of all. Like religion, it penetrates 
into the darkest corners." 


Most of the efforts that the international 
community has made to implement its deci- 
sions in the matter of human rights have in 
fact been directed to the education of 
world public opinion. This is probably the 
ultimate sanction: all governments, includ- 
ing authoritarian governments, are sensitive 
to world public opinion. The process is 
sometimes called the organization of 
shame. 


Magna Carta of mankind 

This brief history tells us something about 
the impact of the Universal Declaration, but 
why does it have such fundamental impor- 
tance? One reason is that without human 
rights there can be no human dignity. 
Some people say that without human rights 
life would not be worth living. And that is 
why in so many countries, Canada among 
them, the law protects these rights. It is 
also why, particularly after the experiences 
of the Second World War, radical changes 
have been made not only in the content 
but in the very nature and structure of 
international law. 


But there is another reason for the signifi- 

cance of the Declaration and the law that 

it has inspired. History shows that a close 
relationship exists between respect for 
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human rights and the peace of nations. It 
is evident that an appreciation of this rela- 
tionship informed the drafting of the United 
Nations Charter in 1948: Article 1, which 
states the purposes of the United Nations, 
puts the promotion of human rights and 
fundamental freedoms on the same level 
as the maintenance of peace and security. 


A new international order 

Today it is obvious that the international 
order is changing. Traditionally, inter- 
national law was an order governing only 
the relations of states. A new international 
law, which should be called world law, now 
reaches down to entities other than states, 
including individual men and women, on 
whom it confers rights and imposes duties. 
That is probably one of the most revolution- 
ary developments in the whole history of 
international law. And if it could lead to 
the abolition of the principle of collective 
responsibility for violations of international 
law — under which whole masses of inno- 
cent men, women and children are made 
to suffer while the responsible individuals 
usually escape punishment — that would 
indeed be something worth working for in 
a world threatened by nuclear destruction. 


John Humphrey, an eminent 
international law expert and 
international official, was 

_ Director of the United Nations 
Human Rights Division from 
1946 to 1966 and helped to 
draft the Universal Declaration 
of Human Rights. Today he 
teaches law at McGill 
University, in Montreal. 


In the Name 
of Justice 


Yvon Beaulne 


During a January 1984 interview with The 
Candle, a magazine published by the 
Canadian section of Amnesty International, 
John Humphrey said he considered his 
most important contribution to the Univer- 
sal Declaration of Human Rights (the first 
draft of which was submitted by Humphrey) 
was the inclusion of economic and social 
rights. Thus, contrary to a widely held 
belief, these rights, with their connotations 
of collectivism, were introduced not at the 
request of Soviet representatives, but 
through the work of an eminent Canadian. 


An indivisible whole 
In Western Europe, as in North America, 
people have long considered human rights 
to be synonymous with individual rights. 
The French Déclaration des droits de 
l'homme et du citoyen of 1789 was based 
on a very abstract notion of humanity. It 
enshrined rights that could only be exer- 
cised by the wealthy middle class, the 
lower classes having no role in determining 
the economic and political course of the 
nation. This was the focal point of Marx’s 
criticism, but it was also central to the posi- 
tion taken by the popes. Marx faulted capi- 
talism for producing selfish men whose 
chief interests lay in their businesses, 
careers and material possessions. He 
_ insisted on the importance of other rights: 
to life, health, food, work and adequate 
| wages — all of them rights also demanded 
_ by the popes. Running counter to the 
| tendency of modern social history, the 
Catholic Church set itself to defend work- 
ers against the abuses of industrialization 
_ by denouncing the hypocrisy of those who 
claimed to recognize the right of all men to 
| freedom and yet denied them the means to 
exercise that freedom. Today, human 
| rights form an indivisible whole: civil and 


political rights cannot be separated from 
economic, social and cultural rights. 


A pragmatic approach 

In countries that have recently acquired in- 
dependence, individual rights are con- 
sidered less important than collective 
rignts and rights based on international rela- 
tions — for example, the right of peoples 
to self-determination, set down in Article 1 
of the United Nations Charter. In countries 
that call themselves socialist, the words 
social and society or individual and per- 
sonality are coloured with connotations 
imparted by Marxist doctrine. In this 
connection, we should point out that the 
people who drafted the Universal 
Declaration took a pragmatic approach, 
focussing on points on which nations could 
agree, instead of becoming bogged down 
in ideological differences. Thus, starting 
from different premises, they were able to 
arrive at a set of norms which governments 
could undertake to observe, but in accord 
ance with their own priorities. Acceptance 
of these norms has varied according to so- 
cial custom and context. They mean differ- 
ent things to individuals and peoples in 
different parts of the world. 


This will come as no surprise to 
Canadians, in whose political vocabulary 
key words can have quite different mean- 
ings, depending on whether they speak 
English or French. French-speaking 
Canadians, for instance, use the word 
patrie to signify the land settled by their 
ancestors on which they founded their 
distinctive culture. English-speaking 
Canadians, on the other hand, rarely use 
the dictionary equivalent, fatherland, per- 
haps because of its historical association 
with Germany. Etat is a common word in 
French, but government, a less abstract 
term, is preferred in English. National is 
another word subject to different mean- 
ings: in French it means nothing more than 
a geographic space, but in English it is 
charged with emotional and symbolic 
significance. 


Universal Declaration of Human Rights 


Canada’s achievements 

Despite differences in interpretation, the 
Universal Declaration has undeniable value 
as an educational instrument even though 
it lacks executory force in many countries. 
In our own country, it inspired the declara- 
tions of rights adopted by the federal 
government and several provincial govern- 
ments. Saskatchewan (1947), Alberta 
(1972) and Quebec (1975) are examples 
that come to mind. Unfortunately, some 
provinces still refuse to accept that respect 
for aboriginal rights should not be 
conceived as involving concessions or 
generosity, but simply as a matter of giving 
people their due. The same applies to the 
language, union, educational and religious 
rights that Canadians must sometimes 
wrest from the hands of political leaders, 
who tend to impose the majority view 
because in their eyes any difference of 
opinion constitutes a threat to public order. 


All things considered, however, Canada is 
among the most exemplary of nations 
when it comes to upholding human rights 
agreements. As ambassador to the United 
Nations during the sixties and seventies, 

it was my duty to head our delegations of 
observers at the Human Rights 
Commission. The Secretary of State for 
External Affairs at that time, Mitchell 
Sharp, considered it appropriate to appoint 
provincial government representatives as 
observers. The Canadian government has 
since maintained this practice. This involve- 
ment of provincial delegates eventually led 
to the establishment of an association 

of agencies responsible for implementing 
human rights legislation and has en- 
couraged continuing contacts between 
governments and non-governmental human 
rights organizations. 


Reestablishing a balance 

The world’s underprivileged have glimpsed 
at the affluence of a privileged minority 
through the major communication media. 
In Canada, especially since the Depression 
of the thirties, authorities have sought to 
reestablish a balance between the haves 


and the have-nots in the name of social 
justice. In international diplomatic relations, 
social justice is also an important factor 
today. It is precisely in the name of univer- 
sal equality that wealthy nations such as 
ours are trying to narrow the gap between 
rich and poor nations. | hope that the 
Canadian authorities will intensify their 
efforts to replace a discredited inter- 
national order with a new order committed 
to universal opportunity for development, 
an order that respects both individual and 
collective rights, in accordance with the 
Universal Declaration of Human Rights 
whose 40th anniversary we celebrate 

this year. 


Yvon Beaulne, a career 
diplomat, was Canada’s 
ambassador to the United 

_ Nations, UNESCO and the 
Holy See before retiring in 
1984. He also represented our 
country in various 
international organizations 
including the United 
Nations Human Rights 
Commission. 


Although 1978 spelled 
an end to the glaring 
absence of 
antidiscrimination 
legislation 

at the federal level, 
systemic discrimination 
is a continuing 
problem that calls for 


systemic remedies. | 


Canadian 


Genesis of the 
Canadian Human 
Rights Commission 


Gordon Fairweather 


Commission on the Status of Women 

recommended in 1970 that a human 
rignts commission be established in 
federal jurisdiction. Anti-discrimination 
legislation as it applied to women was 
frequently not enforced. The Commission 
had considered recommending that each 
government (federal and provincial) estab- 
lish an agency specifically to protect the 
rights of women, not only in employment 
but also under the various human rights 
instruments to which Canada subscribes. 
But it believed that this was a matter of 
the widest human concern and that 
responsibility for the enforcement of such 
rights should not be segregated. It con- 
cluded that there was a need for human 
rights commissions responsible to 
Parliament or the provincial legislatures, 
with wide powers designed for the 
protection of all Canadians. 


: n response to many briefs, the Royal 


The provinces act first 

Within the Canadian system of division of 
powers, most employment (more than 
85%) falls under provincial jurisdiction. 


Thus it was Ontario, with its large manufac- 


turing sector, that led the way by setting 
up a human rights commission in 1962. 
Most provinces followed suit during the 
1960s and early 1970s so that the 
absence of a federal commission became 
all the more embarrassing. 


It is true that anti-discrimination provisions 
were included in the Canada Labour Code 
and that legislation covering fair employ- 
ment practices, and equal pay for female 
employees, were adopted by Parliament in 
1953 and 1956, respectively. However, 
neither of these acts was considered to be 


Human Rights Act 


| very effective, and only a handful of com- 


plaints was received each year. The Public 


| Service Employment Act of 1967 also 
| dealt with discrimination in the workplace, 


but its scope was limited. 


Every individual should have 
an equal opportunity with other 
individuals to make for himself 
or herself the life that he or she 
is able and wishes to have, con- 
sistent with his or her duties 
and obligations as a member of 
society, without being hindered 
in or prevented from doing so 
by discriminatory practices 
based on race, national or 
ethnic origin, colour, religion, 
age, sex, marital status, family 
status, disability or conviction 
for an offence for which a 
pardon has been granted. 


Canadian Human Rights Act, 
Section 2 


Piecemeal protection under federal law 


| Anti-discrimination policy before the 


passage of the Canadian Human Rights 
Act was piecemeal and offered weak pro- 
tection from discrimination. There were 
obvious gaps in the various statutes 
designed to ensure equality of opportunity, 
and enforcement — such as it was — was 
spread across various government depart- 


| ments and agencies. As one commentator 
| put it: "The absence of a centralized admin- 
| istration of anti-discrimination meant that 

| educational and community relations 


programs could not be pursued efficiently 


| and no one could speak with authority on 
| all areas where discrimination strikes." 


The Royal Commission on the Status of 
Women was not the only impetus behind 
the establishment of a national human 
rights commission. The United Nations 
covenants on civil and political rights and 
on economic, social and cultural rights, 
which Canada ratified in 1976, required 
concrete steps ensuring domestic 
implementation. 


Lobby groups, including the Canadian 
Labour Congress, the National Action 
Committee on the Status of Women and 
the Canadian Bar Association, were urging 
the government to take legislative action to 
protect human rights. Political parties 
included human rights undertakings in their 
platforms. 


Beyond political wrangling 

All this activity set the stage for the first 
federal human rights bill, introduced in July 
1975. However, Bill C-72 was Subjected to 
wide criticism, particularly from women’s 
groups and people with physical handicaps, 
and it died when the House of Commons 
adjourned in the summer of 1976. 


Bill C-25, the Canadian Human Rights Act, 
was introduced in November 1976, and by 
the time it appeared much of the political 
wrangling had ended. The Standing 
Committee on Justice and Legal Affairs 
heard a variety of witnesses, accepted 
several amendments and reported the bill 
in June 1977. Report stage and third 
reading followed quickly, and adoption by 
the Senate proceeded without incident. 
The Bill received royal assent on July 14, 
1977 and came into force March 1, 1978. 


Challenges 

Effective September 1, 1977, Rita Cadieux 
and | were appointed Deputy Chief 
Commissioner and Chief Commissioner, 
respectively. There was a touch of irony in 
my appointment since | had been the critic 
of the bill for the Official Opposition during 
its passage through the House of 
Commons. With a small team of public 
servants, we set to work to make the 


Canadian Human Rights Act 


Commission a credible tool in remedying 
domestic human rights abuses. 


The Commission faced several challenges: 


e To ensure that its staff was repre- 
sentative of Canadian pluralism. This 
meant adopting a recruitment policy 
which authorized the hiring of staff 
from beyond the confines of the public 
service — representativeness is after 
all an element of merit. 


e To assist people who perceived them- 
selves as victims of discrimination to 
look for the appropriate remedy within 
federal, provincial or municipal adminis- 
trations. The Commission’s objective 
was to provide people with a key to the 
jurisdictional maze. 


eTo persuade government departments 
that Parliament would not allow any of 
them exemption from the Commission’s 
jurisdiction; the defence of bona fide job 
requirements would be considered a 
more appropriate argument. 


eTo provide an effective means for 
ensuring that the policy of equal pay for 
work of equal value actually resulted in 


wage adjustments for women employees. 


How the Commission is meeting its 
mandate and the expectations of its client 
groups is the subject of other articles, but 
there can be no doubt that during the past 
decade the legislation has been taken 
seriously by the courts and by those who 
fall within its jurisdiction. The ten years 
during which | headed the Commission 


were both exhilarating and deeply satisfying. 


Gordon Fairweather, a lawyer, 
is a former member of the New 
Brunswick Cabinet and the 
House of Commons. From 

— 1977 to 1987, he served as 
Chief Commissioner of the 
Canadian Human Rights 
Commission. He is now 
Chairman of the Immigration 
and Refugee Board. 


A Commitment 
to Equality 


Rosalie Silberman Abella 


tion is a fundamental goal of 

Canadian society. There are now 
human rights acts in all the provinces and 
at the federal level, offering an avenue of 
redress to people who have been denied 
opportunities because of discrimination. 
Laws reflect our commitment. 


from unwarranted discrimina- 


But the traditional enforcement model in 
human rights has proved to be limited in 
two important ways. For one thing, it deals 
with discrimination case by case; it can 
provide redress to one person or group 
without helping others who find themselves 
in exactly the same situation. In addition, 
many of our human rights laws — the 
Canadian Human Rights Act is one of the 
exceptions — have been limited to cases 
of intentional discrimination. 


Over time it has become obvious that this 
traditional model does not adequately 
address the complexity of discrimination 
against women and minorities. It does not, 
by itself, provide efficient tools for dealing 
with the systemic discrimination that 
results from built-in barriers to equal oppor- 
tunity. 


In my Royal Commission report, Equality in 
Employment, | documented the disadvan- 
tages faced by women, persons with disa- 
bilities, visible minorities and native people 
because of systemic discrimination. These 
groups have restricted employment oppor- 
tunities, limited access to decision-making 
processes that critically affect them, little 
public visibility as contributing Canadians 
and a circumscribed range of options 
generally. 


Systemic discrimination is not always or 
even necessarily the result of intentional 


discrimination. It also occurs because of 
obliviousness or even misplaced 
benevolence. 


In the context of changing realities, discrimi- 
nation must now be measured by its 
results. It must now be seen to include 
practices or attitudes that — regardless of 
intent — have the actual effect of limiting 
an individual’s or a group’s right to oppor- 
tunities that are generally available in our 
society, when this limitation is imposed by 
external barriers that artificially inhibit 
growth. 


One hundred years ago, the role 
for women was almost 
exclusively domestic; 50 years 
ago, some visible minorities 
were disenfranchised; 25 years 
ago, native people lacked a 
policy voice; and 10 years ago, 
disabled persons were routinely 
kept dependent. Today, none of 
these exclusionary assumptions 
is acceptable. 


Royal Commission Report on 
Equality in Employment. 


Systemic remedies 

Because what we intend to do is some- 
times far less relevant than the impact of 
what we do, we cannot achieve equality if 
we limit ourselves to protecting people 
against willful discrimination. We must 
look at how individuals and groups actually 
fare. 


To create the opportunity of equality, we 
also have to do different things for 
different people. We have to systemati- 
cally eradicate barriers to equality, taking 
into account the actual needs of the 
different groups. We have to ensure that 
people can fully use the abilities they 
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| 
| 


actually have, not just the abilities we think 
they have. 


Systemic discrimination calls for systemic 


remedies. This is the foundation of employ- 


ment equity. It is the effect of the system 
on the individual or group, rather than its 
attitudinal sources, that determines 
whether or not a remedy is justified. 


And this brings us back to law, because 
unenforceable rights are no more satis- 
factory than unavailable ones. In a liberal 
democracy like ours, law is the expression 
of the public will. It is our most positive 
mechanism for protecting and maintaining 
what we value. That is why we turn to law 
as the appropriate mechanism for 
overcoming systemic discrimination. 


This is not to suggest that individuals 
should not be encouraged to stretch their 
own expectations. But they are far more 


likely to do so if law gives them some confi- 


dence that their expectations have a 
reasonable chance of fulfillment. 


The cry of "reverse discrimination" is some- 
times raised against equity programs. On 
the contrary, it is the fair opening of the 
competition and the vehicle of equality. 

The economic advancement of women and 


| minorities is not a privilege or advantage; it 


is the removal of a bias that has operated, 
albeit benignly, at their expense. 


As long as systemic barriers remain, 
women and minorities will remain 


| unjustifiably in perpetual slow motion. We 
_ must acknowledge and accommodate their 


differences to give them access to equality. 


Incendiary potential 

The traditional model has put human rights 
commissions in the position of stamping 
out brush fires when the urgency is in the 
incendiary potential of the whole forest. 


_ Without positive steps to remove barriers, 
we unfairly ignore the inherent invalidity of 
_ systemic barriers to equality, and we signal 


- our society’s acceptance of stereotypes 
| assigned to women and minorities. 


| A new tool has now been added to the 


Canadian Human Rights Commission's 
arsenal — the power to enforce equality 
through the Employment Equity Act. It is a 


sign of our recognition as a society of the 
pervasiveness and subtle power of 
systemic discrimination and of our 
commitment to the prospect of genuine 
equality. 


Chair of the Ontario Labour 
Relations Board and a former 
commissioner of the Ontario 
Human Rights Commission, 
Rosalie Silberman Abella was 
appointed a Judge of the 
Ontario Provincial Court in 
1976. In 1983-1984, she was 
the sole Commissioner of the 
Royal Commission on Equality 
0 in Employment. 
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Ten years have passed 
since the Canadian 
Human Rights Act 
became law and the 
commission responsible 
for enforcing it was 
established. But have 
the human rights of 
Canadians been 
enhanced since 1978? 
Representatives of eight 
groups concerned with 
human rights tell us about 
their victories, their 
setbacks and their hopes 
for the future. 


The Quest for Equality 


Morton Ritts 


anada has undergone radical social 
Core over the past ten years. 

Canada’s women, elderly, disabled, 
aboriginals, immigrants, and religious, 
ethnic and racial groups all have demanded 
their rights. In so doing they have helped 
redefine the nature of our country. 


But diversity does not always mean equality 
of opportunity. Without such equality our 
oft-stated pride in having a just and 
democratic society has a hollow ring. The 
Canadian Human Rights Act represents a 
major effort to redress discrimination in 
areas that fall under federal jurisdiction. 
Along with the more recent Charter of 
Rights and Freedoms, it acknowledges that 
all Canadians have the same right to 
pursue meaningful lives and work. 


Despite these achievements, human rights 
groups argue that more needs to be done 
— in the form of amendments to the 
Canadian Human Rights Act, for example — 
before real gains can be made in the elimi- 
nation of both overt and systemic 
discrimination. All groups feel that the 
Canadian Human Rights Commission needs 
to be more responsive in overseeing 
implementation of the Act. The Commis- 
sion currently deals with more than 40,000 
enquiries and as many as 500 formal 
complaints annually. 


The concerns of some groups go far 
beyond the Act itself, which they believe 
has had only a negligible effect on their 
struggle for equality. Long years of neglect 
(and even failure to recognize the struggle) 
have in many cases produced a sense of 
resentment and indignation. Canadians 
who embrace the principles of tolerance, 
justice and compassion would not deny the 
sincerity of such feelings. 


Most Canadians already take for granted 
equality of opportunity. Others do not even 
expect it, particularly in employment, 
health, education and the justice system. 


But even when such expectations finally 
have become universal in Canada, human 
rights laws will still be necessary to make 
sure they are realized in actual practice. 


It’s time 
to put teeth 
into the legislation. 


Coalition of Provincial 
Organizations 
of the Handicapped 


When Canada Post began replacing 
suburban and rural home delivery with 
"super mailboxes" a few years ago, con- 
sumers affected by the new policy voiced 
their objections loudly and clearly. After 
all, trudging a few hundred metres down 
an icy street in the middle of January to 
pick up the mail isn’t everyone’s idea of 
pleasant winter sport. While super 
mailboxes may be a once-aday irritation for 
persons with full mobility, they are a need- 
less complication — in an already difficult 
daily routine — for the physically disabled. 
The super mailbox helps to illustrate why 
Canada’s two million disabled still feel like 
an invisible minority — invisible, that is, to 
the federal government (which proclaimed 
the Canadian Human Rights Act) and to its 
municipal and provincial counterparts. 


The general public seems largely unaware 
of the obstacles facing the disabled. We 
take for granted physical access to 
suburban mailboxes, public transit, 
housing, schools, stores, restaurants, 
theatres, office buildings, polling booths 
and the like. Nothing symbolizes the 
barriers that block the disabled better than 
polling booths, many of which still are not 
accessible to people in wheelchairs or on 
crutches. Lawyer Yvonne Peters, Chairper- 
son of the Human Rights Committee of the 
Coalition of Provincial Organizations of the 
Handicapped (COPOH), observes that 
"Voting is such a fundamental right, and 
yet we’re still fighting about it." 


Making others aware of such obstacles to 
full participation in a democratic society 
was one reason COPOH was established in 
1976, two years before the Canadian 
Human Rights Act became law. A volun- 
tary umbrella organization including 30,000 
disabled members across the country, 
COPOH is a champion of human rights for 
the disabled and a clear supporter of the 
federal legislation. 


But a legislative commitment to ensuring 
equal opportunity for all citizens in their 
daily lives is only the beginning, believes 
Peters: "I commend the government for 
taking the initial step, but much more is 
needed. There is a growing restlessness 
among the disabled for this legislative com- 
mitment to be translated into real, meaning- 
ful changes in their lives." 


Convincing the non-disabled 
that the disabled are fully 
entitled to equal rights will be 
a long and difficult process. 


Laurette Champigny-Robillard, the first 
President of |’Office des personnes handi- 
capées du Québec, is similarly concerned, 
adding, "The social integration of disabled 
people implied that efforts to adapt would 
be made, and concrete steps taken, in all 
environments. But if we look at the results 
in the case of occupational integration, 
there is no reason to be optimistic." It is 
hard to refute her point: the unemployment 
rate is 26.3 percent for disabled university 
graduates, while it is only 2.7 percent for 
university graduates who are not disabled. 


Activists argue that only vigorous implemen- 
tation of the Act will bring about the 
required changes. They press not only for 
access to facilities, but also for access to 
information and to equal employment oppor- 
tunities. They realize, however, that public 
support is needed to achieve these goals, 
and that the public — which has been 
taught to equate discrimination mainly with 
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racism and sexism — still fails to under- 


stand discrimination against the disabled. 
Convincing the non-disabled that the 
disabled are fully entitled to equal rights 
will be a long and difficult process. It 
will require the undoing of centuries of 
prejudice and neglect. 


The physically and mentally disabled have 
been portrayed historically as beggars, mis- 
fits and freaks — consider John Merrick, 
Victorian England’s "Elephant Man." By 
the early twentieth century, charitable 
organizations and rehabilitation services 
began to emerge, primarily to care for 
crippled children and war veterans. 
Professionals were running what amounted 
to a good-works industry. They were 
well-meaning, but they effectively relegated 
the disabled to the role of passive charity 
recipients. This fostered a perception of 
the disabled as dependent welfare cases, 
whose care was best left to the so-called 
experts. 


By the early 1970s, motivated by self-help 
and consumer-advocacy philosophies and 
by the U.S. civil rignts movement, the 
disabled began to react against what they 
increasingly perceived as paternalistic 
oppression. Ever since, their objective has 
been to obtain the rights that would allow 
them to integrate fully into society. Now, 
as mentioned in the Initial Report of the 
House of Commons Sub-Committee on the 
Disabled and the Handicapped, published 
in 1987: "Disabled persons’ organizations 
as well as government departments say 


_ that independence within the community is 


a major goal of disabled Canadians and 
government programs. While this does not 
discount the importance of other commu- 
nity members, it places a disabled 
individual on an equal footing with a 
non-disabled person. It accommodates the 


| notions of ‘dignity of risk’ and freedom to 
_ make choices. It proclaims that the 


| existence of a ‘disability’ is not a reason 


for restricting a person's right to take 
responsibility for all facets of his of her 
life." 


_ Another vital goal of the disabled has been 
_ the right to participate in the information ex- 


plosion. The initiation of closed-captioned 


| TV broadcasts of parliamentary proceed- 


ings, enabling deaf viewers to monitor their 
elected representatives, has been one 
victory to date. The visually impaired, 
however, still lack complete access to the 
political process through newspapers, 
books, magazines and many government 
reports. The new federal Copyright Act 
makes no provision for the transfer of 
printed material into Braille or onto audio 


| tape. Disabled-rights activists argue that 


Areas covered by the Canadian 
Human Rights Act include: 


e federal departments and 
agencies 

¢ Crown corporations 

chartered banks 

the nuclear industry 

interprovincial transportation 

companies 

interprovincial and 

international pipelines 

federally regulated 

telecommunications companies 


The act is administered 
by the Canadian 
Human Rights Commission. 


| the recent reforms easily could have 
| included copyright exemptions to benefit 


the visually impaired. As it stands, 
unauthorized Braille or audio copies are 
still in breach of copyright. 


Disabled-rights activists would also like to 
have the concept of reasonable accommo- 
dation enshrined in law. This would require 


an employer to consider job-requirement 
alternatives before excluding an employee. 
It would, for example, permit a visually-im- 
paired person to dictate work instead of 
writing it down. 


COPOH would like to see the federal govern- 
ment amend the Canadian Human Rights 
Act along the lines of Ontario legislation, 
which provides for the right to reasonable 
accommodation. Until the Act is changed, 
the courts will remain unwilling to protect 
this right. In 1987, for example, the case 
of Mahon v. Canadian Pacific Ltd. came 
before the Federal Court of Appeal. The 
case involved CP’s refusal to allow a 
diabetic to work as a trackman because he 
was dependent on insulin. CP argued that 
the man’s condition endangered his own 
safety as well as that of others. While the 
Canadian Human Rights Commission took 
the position that the risk was so minimal 
as to be nearly non-existent, the court 
decided in favour of the railway. None- 
theless, such cases continue to come 
before the courts with increasing frequency, 
partially as a result of the Canadian 
Human Rights Act and the Charter of 
Rights and Freedoms. 


Diabetes is not among the most disabling 
conditions affecting Canadians. If rea 
sonable accommodation can’t be made in 
the case of a diabetic, what happens to 
someone with epilepsy, or alcohol or drug 
dependency? Or AIDS? These medical 
conditions were cited among the more than 
162 disability complaints handled by the 
Human Rights Commission in 1987. In 
fact, disability complaints were the most 
frequent of all complaints (34.5 percent), 
and most disability complaints involved 
employees’ rights in the workplace. 


There can be little doubt that the disabled 
in Canada have made important gains in 
the past decade. The Canadian Human 
Rights Act’s prohibition against discrimina- 
tion on the basis of a disability was itself a 
significant first step. And in 1983 the Act 
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was amended to cover mental as well as 
physical disability. At the same time it was 
declared a discriminatory practice to deny 
access to goods, services, facilities or 
accommodation. 


While it cannot be disputed 
that we have seen 

an improvement in the status 
of disabled Canadians, we must 
also remember that, today, 

80 percent are still unemployed 
or underemployed; most are 
poor; many are disenfranchised 
and denied an opportunity 

for community life. 


COPOH charges that the Act places too 
much emphasis on individual complaints: 
placing the onus on the individual to lodge 
a complaint with the Human Rights 
Commission pits lone Davids against 
institutional Goliaths. "The Human Rights 
Commission needs to think systemically," 
states Yvonne Peters. COPOH wants to 
see greater political commitment in the 
form of increased affirmative action, fund- 
ing and resources. Court cases can take 


years to settle, and they are very expensive. 


The gains made by Canada’s disabled in 
the past decade must be compared with 
the long distance yet to travel toward full 
political and social equality. In his organiza- 
tion’s 1986-1987 annual report, Laurie 
Beachell, COPOH’s National Coordinator, 
writes, "While it cannot be disputed that 
we have seen an improvement in the 
status of disabled Canadians, we must 
also remember that, today, 80 percent are 
still unemployed or underemployed; most 
are poor; many are disenfranchised and 
denied an opportunity for community life." 


What kind of progress does COPOH hope 
to see by the year 2000? "| have to be 
optimistic that we will be successful," 


explains Yvonne Peters. "But people are 
getting restless and impatient....Now we 
want to see change. It’s time to put teeth 
into the legislation." 


Assimilation 
doesn’t 
work. 


Assembly of First Nations 
and Inuit Tapirisat of Canada 


Canada’s native people firmly believe that 
one of this country’s central inequities 
flows from the notion that Canada’s 
founders were the English and the French. 
Long before Europeans arrived, the aborigi- 
nals had well-established and distinct cul- 
tures in what is now Canada. Convincing 


A Bleak Picture 


Almost ten percent of the 12,500 
penitentiary inmates in Canada are _ 
natives, even though natives make up — 
just two percent of the population. 
Native people earn much less than the 
non-native population, with the average 
income of native men 33 percent less 
than that of men in the total — 
population.The unemployment rate in 
some native communities is higher 
than 85 percent. Infant mortality, 
alcoholism and suicide among young 
Indians are far above the national 
average. Life expectancy, on the other 
hand, falls substantially below the 
average: Indian women’s life expectancy 
is 69 years of age compared with 79 
for Canadian women in general. The 
average life expectancy for Indian men 
is 62 years of age, compared with 72 
for Canadian men in general. 


provincial and federal governments to 
recognize the proper place of native people 
in Canada has not been easy. Throughout 
most of this decade, native groups have 
been trying to secure their rights in the 
Constitution. Those rights involve out- 
standing land claims, treaties and self- 
government. But negotiations in all areas, 
states Inuit Tapirisat President John 
Amagoalik, have been "frustrating to say 
the least." 


Many native leaders argue that self-govern- 
ment is the key. Among them is Georges 
Erasmus, president of the Assembly of 
First Nations (AFN), which represents 
450,000 status Indians in some 590 
bands across Canada. Says Erasmus, 
"We think there is enough land and enough 
resources that First Nations can have a 
significant territory under their own control, 
where their laws apply." Such is also the 
opinion of Konrad Sioui, Quebec Chief at 
the Assembly of First Nations, who claims 
that both the concept of Canadian 
Confederation and the Constitution itself 
must be revised to ensure recognition of 
the First Nations as a distinct people — 
like the other inhabitants of Quebec — 
capable of self-government. 


Amagoalik and Erasmus insist that their 
objective is not a utopian fantasy. Self- 
government, says Erasmus, existed in 
Canada’s past; it even was enshrined in 
the earliest treaties between aboriginal 
people and the Crown. "Only after we lost 
the population, did the British start to chip 
away at the kind of arrangement that was 
originally made." Erasmus says that self- 
government for native people exists to a 
degree in the U.S., where the courts have 
decided in favour of a system in which 
state, federal and tribal law carry equal 
weight at the Supreme Court level. 


In present day Canada, there are few 
tragedies greater than the transformation 
of the founding people, by grim social 
forces, into a disadvantaged people. The 
destruction of their institutions and their 
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cultural identity has led to a loss of dignity 
and self-respect, native leaders say. For 
example, one report on the future of the 
Inuit states that, unless changes are 
made, by the year 2025 they will be little 
more than "a second generation of wards 
of the state, living out their lives in Arctic 
ghettos" plagued by increasing crime rates. 


No human rights act, say native leaders, 
can alter such conditions. Moreover they 
make it plain that they have scant faith in 
the Department of Indian and Northern 
Affairs, and that they are frustrated by the 
failure of recent first ministers’ confer- 
ences to reach agreement on the issue of 
native rights in relation to the Constitution. 
AFN President Erasmus states, "We have 
gone through a process of being misused, 
abused....The statistics have come from 
policies that tried to force us to be 
assimilated. Assimilation doesn’t work." 


Our people are still being 
discriminated against with 
regard to almost anything you 
can mention, be it employment, 
the justice system, or 
institutionalized discrimination 
by the general public. 


Native leaders view the Meech Lake Accord 
of June 1987 as a betrayal of their 


| interests. Under the terms of the Accord, 


the consent needed for an aboriginal self- 


| government amendment will not change. 
| All ten provinces would have to agree to 


the formation of new provinces. This, na- 
tive leaders say, could effectively eliminate 
from consideration a potentially important 
mechanism for native self-government: new 
native-controlled provinces carved out of 
the Northwest Territories. Nonetheless, 


| recent agreements signed with Ottawa — 
| and similar agreements scheduled for the 


near future — give them some encourage- 
ment. Together, these agreements will give 
the Indian, Metis and Inuit populations of 


the North participation in the management 
of the land and natural resources of 
northern Canada. In addition, 

the settlements will provide ownership 

of land. 


But numerous outstanding land claims 
remain to be settled. "What we are talking 
about," says Erasmus, "is tens of 
thousands of people whose territory was 
taken away...and year after year they are 
trying to find a way to settle." 


Many native land-claim cases involve 
hunting and fishing rights, in the pursuit of 
which native people have risked fines and 
imprisonment. Other disputes centre on 
the highly publicized issue of ownership of 
natural resources, particularly in the North 
and in the West. The Lubicon Cree of 
northern Alberta have been trying for 
almost 50 years to obtain clear title to 

their land, which is rich in energy resources. 


In brief, Canada’s native people believe 
they are treated like second-class citizens. 
According to native leaders, the enactment 
of the Canadian Human Rights Act has had 
a negligible effect so far. "It has made 
absolutely no difference," declares Alex 
Christmas, President of the Union of Nova 
Scotia Indians. "Our people are still being 
discriminated against with regard to almost 
anything you can mention, be it 
employment, the justice system, or 
institutionalized discrimination by the 
general public." 


The point is underlined in Nova Scotia by 
the case of Donald Marshall. Wrongly 


| convicted for a murder he did not commit, 


Marshall, a Micmac Indian, spent 11 years 


| in prison. The enquiry into why the wrong 
| man was investigated by the police and 


punished by the courts has been, Christ- 
mas says, "a glass house for everybody 


| here in the province,” graphically 


demonstrating the effects of racism in 
society and in the Canadian justice system. 


The Canadian Bar Association made the 
same point in a two-year study released at 
its annual meeting in August, 1988. The 
study concluded that Indians, Inuit and 
Metis in Canada have been the victims of 
"widespread racial prejudice and injustice." 
It also found that, for these Canadians, 
"the courts, police, prisons and lawyers 
represent elements of a foreign system — 
our injustice system." 


The report’s authors warned of a poten- 
tially explosive situation and recommended 
the following reforms: immediate 
resumption of constitutional conferences 
on aboriginal rights; negotiations between 
various governments and individual Indian 
bands over self-government; the prompt 
resolution of treaty disputes that have 
resulted in native people violating fishing 
and hunting laws; and courses on 
aboriginal law and customs for federally 
appointed judges. 


Native leaders like Alex Christmas see the 
Canadian Bar Association’s report as a 
glimmer of hope. But they have been so 
disillusioned by the lack of progress within 
Canada that they increasingly seek redress 
from the United Nations, under the glare of 
international scrutiny; and they caution that 
unless immediate governmental action is 
taken, the next generation may resort to 
widespread civil disobedience. In his 1988 
re-election speech, Assembly of First 
Nations President Georges Erasmus 
cautioned, "Canada, we have something to 
say to you. We want to let you know that 
you are playing with fire, because this 
collective generation of leaders may be 

the last that are prepared to sit down and 
peacefully negotiate our concerns with you." 


The best guarantee that Erasmus’s warning 
does not become a reality is for more 
Canadians — especially those in govern- 
ment — to share the urgent sense of 
awareness illustrated by the Canadian 

Bar Association report, to show, as Alex 
Christmas says, that people "have finally 
been listening." 


14 


The Quest for Equality 


The problem 

Was 

always here. 

Urban Alliance on Race Relations 


Good feelings 
won't abolish 
discrimination. 


Centre for Research-Action 
on Race Relations 


Racial tensions have been a fact of 
Canadian life since the country was 
settled. Examples abound: the treatment 
of Canada’s aboriginals; anti-Semitic immi- 
gration policies and the internment of 
Japanese-Canadians during World War Two; 
the notorious "Paki bashing" episodes in 
the 1970s. In the past two decades, 
substantial flows of immigration from the 
Caribbean and Asia have brought racial 
tensions into sharper focus. 


"The problem was always here," says 
Benjamin Radford, Coordinator of the 
Toronto-based Urban Alliance on Race 
Relations (UARR). "The difference is that 
now Canadians in power positions 
recognize that it exists." 


The UARR was formed in 1975 to improve 
race relations in Toronto and to deal with 
problems in education, the media, employ- 
ment and the police force. Several years 
later the Alliance still has doubts about the 
rate of progress made in those areas. 
Kamala-Jean Gopie, the UARR’s president, 
thinks the struggle in Canada over the past 
10 years has been a "Series of ups and 
downs. There have been some gains in 
legislation, but when it comes to implemen- 
tation there is stalling. In Toronto the 
climate has improved, but it’s just 

a veneer." 


If such a veneer existed nation-wide, it 
was seriously damaged early in 1988 by 


controversial shootings that minority groups 
claimed were racially motivated. In 
Montreal a police officer fatally wounded 

a black teenager. In Winnipeg police shot 
and killed a prominent native leader. And 
in Toronto a black man was killed by 
gunfire in a confrontation with police. 


Despite efforts to establish better police- 
community relations, such incidents 
reinforce a perception among visible 
minorities that they are targets of police 
harassment and mistreatment. Initiatives 
by minority leaders to create independent 
review agencies that would investigate 
complaints against the police have met 
with limited success. 


Discrimination in employment is another 
of UARR’s concerns. From 1978 to 1987, 
more than 67 percent of all complaints 
filed with the Canadian Human Rights 
Commission involving race or colour were 
related to employment. Governments, who 
should be setting an example for the 
private sector, also may be guilty of 
discriminatory practices: in 1988, for 
example, only 2.6 percent of federal public 
service employees declared themselves as 
belonging to visible minorities. "A gap 
exists between what minorities can obtain 
and what others can obtain," observes 
Radford. "Opportunities have to be 
equitable, not just equal.” 


In 1984, visible minorities (along with 
women, the disabled and natives) 
welcomed a landmark report by the 
Commission on Equality in Employment, 
which recommended mandatory employ- 
ment equity programs for the federal 
sector, strong enforcement mechanisms 
and other progressive measures. Critics 
were later to claim that the subsequent 
Employment Equity Act failed to capture 
the report’s spirit by not requiring man- 
datory employment equity programs. Only 
enforceable employment equity programs in 
the public and private sectors will help 
close the employment gap, suggest 


Radford and Gopie. Says Gopie, "It must 
cost companies not to do it." 


Many visible minorities argue that until the 
media play a more active role in changing 
the public image of minorities in Canada, 
underlying prejudices will continue to make 
a mockery of legislative reforms. Minori- 
ties want informed and responsible media 
coverage, and they seek greater repre- 
sentation in the media industry itself. 


From 1978 to 1987, more than 
67 percent of all complaints 
filed with the Canadian Human 
Rights Commission involving 
race or colour were related 

to employment. 


Fo Niemi, Director of the Montreal-based 
Center for Research-Action on Race 
Relations — whose work in Quebec is simi- 
lar to that of the Urban Alliance in Toronto 
— shares those concerns. According to 
him, the Employment Equity Act is power- 
less: it merely requires employers to ex- 
amine the situation without expecting them 
to correct it. "Good feelings won't abolish 
discrimination," says Niemi. According to 
him, the public and private sectors are not 
sufficiently aware of the existence of 
minorities and of their needs in the areas 
of employment and services. Radio and 
television — and the same is true of news- 
papers and magazines — do not reflect 
Montreal’s cultural diversity, and they 
employ very few members of ethnic and 
racial minorities. Niemi says that a study 
of this question by the Fédération profes- 
sionnelle des journalistes du Québec 
recognized the existence of systemic 
discrimination in hiring. 


Another key concern among Canada’s 
visible minorities is education. Both 
JuanitaWestmoreland Traoré, President of 
the Conseil des communautés culturelles et 
de l’immigration du Québec, and Benjamin 
Radford of the UARR, believe that 
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Canadian schools also have a long way to 
go toward effectively tackling the problem 
of racism. Visible minorities are pressing 
for a curriculum that responds to the 
needs and experiences of students of all 
racial and ethnic backgrounds. They also 
are concerned about assessment and 
placement procedures that can limit their 
children’s educational opportunities. Black 
parents are particularly alarmed because 
they feel their children are dispropor- 
tionately streamed into basic-level 
programs and vocational schools. Minority 
rights activists urge closer school-commu- 
nity liaison, race relations committees at 
the board level, and training programs that 
will help staff deal with institutional prac- 
tices that place racial minorities at a dis- 
advantage in the classroom. 


The mere existence of the Canadian 
Human Rights Act appears to have made 
little difference in the eyes of members of 
visible minorities. What they want is action 
based on the Act. 


Legislation itself 
doesn’t guarantee 
elimination 

of the problem. 


The Canadian Council 
of Christians and Jews 


Canada was settled by many people fleeing 
religious and sectarian troubles in their 
native lands. Canadians therefore consider 
this country to be a haven of religious 
tolerance, a land where Old World enmities 
fade into irrelevance. The facts are other- 
wise. Religious bigotry and prejudice 
persist. Jews have been victimized by 
quota systems or by outright exclusion 
from clubs, universities and gentile 
neighbourhoods; Catholics and Protestants 
have battled over schooling; traditional 
Mennonite farmers who eschew modern 
technology have come into conflict with 


milk marketing boards; and Sikh workers 
and students have been denied the right to 
wear traditional religious dress such as 
turbans. 


No single organization in Canada advo- 
cates the rights of all of Canada’s religious 
minorities. The closest thing this country 
has to an umbrella group is The Canadian 
Council of Christians and Jews (CCCJ). Its 
focus, however, differs from those of most 
other groups working for human rights in 
Canada. The CCCJ does not lobby for insti- 
tutional change, but concerns itself with 
peoples’ attitudes. These, it claims, are 
the cause of discrimination; simply passing 
laws is not enough. "If society does not ac- 
cept and practice legislation, the effect is 
zilch," states Elizabeth Loweth, the Coun- 
cil’s National Executive Director. 


Marnie Paikin, President of the CCCJ, 
agrees: "The existence of legislation itself 
doesn’t guarantee elimination of the 
problem." 


While the Canadian Human Rights Act 
importantly signals that religious, racial 
and cultural persecution are unacceptable, 
CCCJ Program Director Jeane Kotcik says it 
is too early to tell whether the Act has 
filtered down to people’s attitudes. "That," 
she believes, "is a long, slow process." 
The CCCJ has first-hand knowledge of that 
process, having dealt with people’s 
attitudes since it was founded in 1947, 
when its goals were to address widespread 
anti-Semitism and to ease tensions 
between Christians and Jews. Today, the 
CCCJ’s concerns have broadened: it now 
tries to apply to Canadians of various 
religions, races and cultures its experience 
in promoting friendship between Christians 
and Jews. Given its expanded mandate, 
the CCCJ admits that its name is 
something of a misnomer. 


The activities of the CCCJ are almost exclu- 
sively in the areas of education and promo- 
tion. "It’s important to have all kinds of 
methods in place to end discrimination," 


declares Kotcik. "We’ve chosen these." 
The Council’s role in promoting better un- 
derstanding has evolved along with society. 
In 1948 the CCCJ launched Brotherhood 
Week, an annual event celebrating the idea 
that all men are brothers, regardless of 
race, colour or creed. Now called 
Brotherhood/Sisterhood Week, the event 
is promoted by the Council year-round. 


Many of the Council’s activities focus on 
children. For almost 30 years it has 
organized student exchanges between 
Canadian Francophones and Anglophones. 
Recently these exchanges have involved 
rural native children and urban non-native 
children. Plans also are being made for an 
exchange program involving Vancouver Sikh 
children, and an Ontario high school 
program in human rights education is in 
the works. "Children don’t take comfort 
from legislation," says Kotcik. "And the 
Canadian Human Rights Act won’t change 
attitudes in place since childhood. Children 
aren't born with prejudice, they learn 
biases in school or the family. Sometimes 
it’s not intentional.” 


Children aren't born with 
prejudice, they learn biases in 


school or the family. Sometimes 
it's not intentional. 


The Council’s annual awards banquet 
publicly acknowledges efforts to foster 
greater religious tolerance. "With these 
awards we salute people whose work and 
lives represent what we stand for," 
explains Marnie Paikin, "which is under- 
standing and sensitivity in the area 

of human rights.” 


Members of the Council have mixed 
feelings about the Canadian Human Rights 
Act. "The very fact that we have human 
rights legislation in Canada is a celebra- 
tion," admits Elizabeth Loweth, but her 
personal opinion is that human rights laws 
overemphasize employment when issues 
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like housing or free and equal access to 
services are just as important. "Services 
have to be accessible to people of all 
languages and cultures," she says, arguing 
that if government services are available 
only in English and French, in effect they 
discriminate against people who speak 
other languages — including aboriginals 
and recent immigrants. 


"We must be sensitive to other cultural 
milieus," Loweth adds. 


The Council’s ultimate objective is best 
summed up in one of its brochures: "Our 
hope for our country, and for ourselves," 
it reads, "is that The Canadian Council of 
Christians and Jews soon will become an 
anachronism, retired with honour to a 
museum because barriers between people 
of different races and cultures are gone." 


Equality 
demands 
enforcement. 


The National Action 
Committee on the Status of Women 


More than half of Canada’s population is 
female; and the economic status of women 
in this country is a disadvantaged one. 
According to the 1986 census, women who 
worked full time year-round earned only 

65 percent of what men in the same 
situation earned: an average annual 
income of $19,995 compared to $30,504 
for men. Over 60 percent of the 5.5 mil 
lion women in the labour force were 
concentrated in lower-paying clerical, 
service and sales jobs, and a great num- 
ber struggle as single parents to support 
young children. Elderly women also are 
comparatively disadvantaged: they are 


more likely to be poor than are elderly men. 


The Canadian Human Rights Act seeks 

to eliminate discrimination on the basis 

of sex. But when Madeleine Parent of the 
National Action Committee on the Status of 


Women (NAC) is asked to evaluate the 
effect of the Act, she doesn’t mince words: 
not only do sections of the Act need 
drastic amending, she says, but enforce- 
ment "is very, very bad." NAC is among 
the Act’s severest critics; and the organiza- 
tion comes by its judgment through years 
of serving as a watchdog for women’s 
rights in this country. 


The history of NAC is part of the history 
of the modern women’s movement in 
Canada. In the late 1960s, activists 
established the Committee for Equality of 
Women in Canada, which successfully 
lobbied for the Royal Commission on the 
Status of Women. The Commission’s 
1970 report made numerous recommenda- 
tions, and two years later NAC was formed 
to press for and monitor government 
action. Today NAC represents over 500 
non-governmental women’s groups in 
Canada. 


One of the first goals of NAC’s persistent 
lobbying was the principle of equal pay for 
work of equal value. Its purpose was to 
prevent employers from paying women less 
than men by rating virtually identical jobs 
differently. Included as one of the specific 
recommendations in the Royal Commission 
report, the equal pay principle neverthe- 
less failed to appear in the first draft of the 
Canadian Human Rights Act placed before 
Parliament. Consequently, NAC refused to 
endorse that version. When a redrafted bill 
appeared in 1977, equal pay for work of 
equal value was part of it. "This was one 
of the early milestones, an early success 
of lobbying efforts," states Laura Ritchie, 

a long-time NAC activist. 


Given the wage gap between women and 
men, and the job ghettos in which women 
continue to find themselves, it’s hardly sur- 
prising that most of NAC’s activities focus 
on employment issues. Recent studies 
underline the organization’s concern that 
men continue to occupy the best jobs, 
even in areas subject to federal regulation 


and in fields where women are in the 
majority (See box). 


Women’s Position 
in the Workforce: 
A Few Examples 


Of 104 Canadian diplomatic missions 
abroad, only 13 are headed by women. 
Of 4,521 employees in the management 
category of the federal public service, 
481 are women. Of 22,672 scientific and 
professional personnel in the federal 
public service, 5,563 are women. Of 834 
federally appointed judges, 63 are 
women. And of 246 directors on the 
boards of Canada’s major banks, 

only 13 are women. 


According to women’s rights advocates, 
these statistics conclusively prove that 
counting on employers to promote oppor- 
tunities for female employees voluntarily 
does not work. And even though voluntary 
employment equity programs are 
ineffective, wrote Commissioner Rosalie 
Abella in the Royal Commission report, 
Equality in Employment, such programs still 
produce anxiety among employers and 
many male employees. 


Among the report’s recommendations that 
were implemented, says NAC, two are 
watered down versions of the original 
recommendations. The Contractors 
Program, for example, requires federal con- 
tractors to sign a promise of commitment 
to employment equity. The Equity Program 
requires large federally regulated compa- 
nies to report on the number of women, 
disabled, natives and visible minorities they 
hire, fire and promote, information which is 
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then made available to the Canadian 
Human Rights Commission. Madeleine 
Parent says neither program will change 
anything. "The only need for compliance is 
in submitting reports," she says. "There is 
no penalty for maintaining job inequities." 


Like the Urban Alliance on Race Relations, 
NAC found the employment equity legisla- 
tion "seriously deficient." NAC President 
Lynn Kaye wrote, "Justice for women can 
only be sought with mandatory measures 
of positive action aimed at breaking down 
barriers and prejudices and aimed at 
offsetting the employer’s economic interest 
in continuing to discriminate." But NAC 
activists argue that winning mandatory 
affirmative action and contract compliance 
programs won’t change much unless they 
can increase minimum wage levels. 


"Women tend to have pay which is closest 
to the minimum wage," observes Parent. 
"By raising it to an adequate level, you are 
starting to enforce equal pay." 


Women tend to have pay 
which 1s closest to 

the minimum wage. 

By raising it to an adequate 
level, you are starting 

to enforce equal pay. 


NAC is also lobbying on other fronts to 
improve the lives of working women. Some 
of their concerns include: expanded bene- 
fits for biological and adoptive parents 
(both female and male); job and language 
training; legislation protecting women 
against workplace hazards that pose risks" 
to fertility and pregnancy; labourlaw cover- 
age for all domestic workers; and stricter 
enforcement of sexual harassment laws. 


A comprehensive child-care system for 
pre-school and school-age children is 
another priority for NAC. As NAC sees it, 


such a universally accessible system 
would be nor-profit, publicly funded and 
government-regulated. Well trained 
child-care workers would be paid fairly 
for their expertise. 


Sometimes human rights activists have to 
choose between competing interests. On 
the painful question of abortion — deciding 
which takes precedence, the rights of the 
unborn child or those of the mother — 
NAC takes the position that abortion is "a 
private matter between a woman and her 
physician." Abortion services, says NAC, 
"should be available in all regions of the 
country in government-funded clinics." 


NAC would like to see at least two specific 
amendments to the Canadian Human 
Rights Act. One would establish man- 
datory affirmative action to eliminate 
systemic discrimination against women in 
the workplace. Another would prohibit 
discrimination on the grounds of sexual 
orientation. "But this," admits Madeleine 
Parent, "is a big political issue. Politicians 
don’t even want to discuss it yet.” 


NAC stresses the need for the human 
rignts commissioners to be knowledgeable 
and for the Commission itself to be 

more accountable for its dismissal of 
complaints. Inadequate staffing of the 
Commission also is a problem, according 
to NAC President Lynn Kaye, resulting in 
unacceptable delays in enforcement. 


NAC clearly has an ambitious agenda. But 
its long-standing goal of securing equality 
of opportunity for women can only be 
achieved through legislation that is actively 
administered. As Rosalie Abella wrote in 
the 1984 Royal Commission Report, 
"Equality demands enforcement. It is not 
enough to be able to claim equal rights 
unless those rights are somehow enfor- 
ceable. Unenforceable rights are no more 
satisfactory than unavailable ones." 


We still have 

a long 

way to go. 

The Canadian Ethnocultural Council 


According to Statistics Canada, the number 
of Canadians whose ethnic origin is neither 
English nor French continues to increase — 
up from 33 per cent of the population in 
1981 to 38 per cent in 1986. To give 
formal recognition to the country’s ethnic 
diversity, Parliament passed the 
Multiculturalism Act in July 1988. "For the 
first time," says Andrew Cardozo, Executive 
Director of the Canadian Ethnocultural Coun- 
cil (CEC), "it places multiculturalism in 
legislation and obliges all federal institu- 
tions to do their share in implementing it." 
The result of successful lobbying by the 
CEC, this law represents significant 
progress for Canada’s ethnic communities. 
According to Cardozo, however, the legisla- 
tion has a major shortcoming: it lacks a 
monitoring mechanism. 


Founded in 1980, the CEC is a coalition of 
36 nation-wide ethnic organizations repre- 
senting over 1,000 groups throughout the 
country. Its goal is to further multicultural- 
ism through public education and through 
lobbying for legislative reform. One of the 
CEC’s major concerns has been backlash 
against refugees, immigrants — and multi- 
culturalism itself — in the wake of the 
refugee debate. To help counter that 
reaction, the Council lobbied former Multi- 
culturalism Minister David Crombie for a 
public education campaign stressing the 
theme "Immigrants create jobs." The CEC 
also has called for immigration to increase 
to 1 per cent of the population by the year 
1990 because, they believe, immigration 
serves not only to reunite families, but 
also to stimulate the economy. 


Some of Canada’s ethnic groups believe 
they face discrimination resulting from 
highly publicized acts of politically moti- 
vated violence by a small number of their 
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members. "The racist stereotyping of 
ethnic minorities as fanatics, extremists, 
terrorists or racketeers," claims Karnail 
Singh Gill of the World Sikh Organization 
of Canada, "too often provides [an] excuse 
for curbing the lawful freedom and oppor- 
tunities of the ethnic minority." 


The CEC looks forward to the results of 
employment equity programs and hopes to 
see reasonable accommodation and man- 
datory employment equity enshrined in 
legislation. In addition, Cardozo states, 
"We want the review of the [Employment 
Equity] reports to be done by an 
independent Commissioner who is solely 
responsible for monitoring the programs." 


The CEC echoes other human rights organi- 
zations in emphasizing that discrimination 
is systemic and widespread in Canada and 
that it affects not only isolated individuals 
but large groups as well. But because 
enforcement is weak, Says Cardozo, 
"people who don’t mind discriminating 
aren't bothered by human rights legisla- 
tion." Penalties aren’t strong enough, he 
continues, "Cases take a long time to be 
heard, and it is a major effort and risk for 
the individual making a complaint." 


Because enforcement is weak, 
people who don't mind 
discriminating aren't bothered 
by human rights legislation. 


CEC Secretary Juliet Cuenco agrees with 
Cardozo that individuals who make com- 
plaints under the Canadian Human Rights 
Act are subject to a lot of pressure, includ- 
ing financial pressure. "In the complaints 
process the onus of proof is on the 
complainant," Cuenco explains. "There are 
costly consequences when someone fights 
a big corporation." Those costs can 
include fees for legal counsel, travel 
expenses and loss of job time. Cuenco 
would like to see financial assistance 
made available to people who file a 


complaint. "There are not enough support 
mechanisms for individuals," she says. 
"We need to encourage people to make 
complaints." 


The CEC wants the Commission to docu- 
ment and resolve more complaints of 
ethnic and racial discrimination. "In the 
early part of this decade they were 
dismissing many cases involving race and 
ethnicity," says Cardozo. He admits there 
have been improvements in recent years. 


The Council would like changes in the 
appointment and hiring of Commission 
staff. While the Commission employs 
people from many ethnic backgrounds, 
Cuenco would like to see even greater 
diversity. "There should be more repre- 
sentation of ethnic minorities who have 
sensitivity in the area of discrimination," 
she suggests. 


The Council also has recommended more 
public education to improve the Commis- 
sion’s image and to increase awareness 
of its role in Canadian society. 


Multicultural, employment and human 
rights legislation all represent positive 
steps in the wider acceptance of Canada’s 
multilingual and multiracial reality. But 
Cardozo states firmly, "We still have a long 
way to go." 


In the end 
everyone benefits. 


One Voice: 
The Canadian Seniors Network 


"Never trust anyone over 30." Many of 
Canada’s elderly may feel that this irrever- 
ent slogan of the 1960s has been 

modified to read "Never trust anyone over 
65." The elderly in Canada face discrimina- 
tory attitudes and practices in a wide range 
of areas: employment, housing, transporta- 
tion, health and finance. A recent report 
by Parliament’s Standing Committee on 


Human Rights, "Human Rights and Aging in 
Canada," states the problem bluntly in its 
first sentence: "Ageism — an embracing 
cultural devaluation of the aging and elderly 
— remains a prevailing reality." Unless 
some action is taken, ageism will remain a 
"prevailing reality" for some time to come. 


Ageism — an embracing 
cultural devaluation of 

the aging and elderly — 
remains a prevailing reality. 


The population of Canada is aging rapidly. 
If low birth and immigration rates continue, 
our elderly (those over 65), who currently 
comprise some 10.5 percent of the popula- 
tion, will make up 15 percent by the year 
2006 and 27 percent by 2031. And those 
statistics don’t include people between 45 
and 65, the so-called "aging" group, who 
are expected to increase from more than 
19 percent of the population now to 28 
percent in 2006. 


Ageism is the one form of discrimination 
that eventually affects everyone, which is 
why seniors advocates argue that everyone 
stands to benefit from the long list of 
recommendations made in the parliamen- 
tary report. One of those recommenda- 
tions, the abolition of mandatory 
retirement, would satisfy the demands of 
many activists. Says Thelma Scambler, 
President of One Voice: The Canadian 
Seniors’ Network, "Seniors should not be 
penalized by retiring early." They should be 
allowed to continue working if they so 
choose, "as long as ability meets the 
needs." 


Cases of forced retirement range across 
the employment spectrum — from a 
female university professor who eventually 
won back her job to a hospital worker who 
did not. Forced retirement is not only 
discriminatory, believes Scambler, it also is 
a waste of the productive labour and 
experienced judgment that older employees 
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can offer. It can also be psychologically 
and financially damaging to the person 
forced to retire. 


Although the Canadian Human Rights Act 
prohibits age as a ground for discrimina- 
tion, an exception is made in the case of 
mandatory retirement. This, says Scam- 
bler, has been a major legislative barrier to 
full human rights for the aged. But lobby- 
ing and recent widespread publicity have 
had a beneficial impact. The Canadian 
Human Rights Commission invites individu- 
als who believe that their mandatory retire 
ment is unjust to file a complaint anyway. 
A Commission brochure explains, "The 
Commission might even find that in your 
specific job there are reasons why you 
should not be forced to retire at a 

specific age." 


Forced retirement is not only 
discriminatory, it also is a 
waste of the productive labour 
and experienced judgment that 
older employees can offer. 


Unemployment, the retraining of older 
workers, phased-in retirement arrange- 
ments and progressive workload reductions 
are other employment issues for the elderly 
in Canada. But their concerns aren't 
restricted to the workplace. The right to 
adequate health and social services also is 
high on their agenda of reforms. Issues 
here include everything from the escalating 
cost of prescription drugs to the placement 
and treatment of the elderly in hospitals 
and: nursing homes. Since 80 percent of 
Canada’s elderly rely on immediate family 
for assistance — instead of the formal 
health care system — advocacy groups 
want provincial and federal governments 

to fund support services to families who 
provide such care. 


Adequate housing also is a right, activists 
claim. Almost half of single elderly citizens 
below the poverty line live in rental 


housing, as do 37 percent of low-income 
families headed by someone over 65. 
They pay an exorbitant proportion of their 
total income for basic shelter. Activists 
would like to see far greater government 
involvement in the creation of affordable 
housing for the elderly. They also argue 
that the elderly are most comfortable in 
their own homes and want to stay in them 
as long as possible. Groups such as One 
Voice encourage governments to develop 
policies that support independent rather 
than institutionalized living. 


Independentliving policies may require 
changes in building codes and zoning 
by-laws and financial support for innovative 
housing designs that specify doorways 
wide enough for walkers and slip-resistant 
flooring. "They should be made standard 
in the housing industry," suggests Yhetta 
Gold, a member of One Voice and a past 
president of the National Advisory Council 
on Aging. Advocacy groups also 
recommend subsidized renovation pro- 
grams to help the elderly make modifica- 
tions to their own homes. 


Extending or adapting public transportation 
facilities likewise is important in guarantee- 
ing the elderly an equal opportunity to 
participate in Canadian society. Studies 
indicate that insufficient transportation is 
not only frustrating, but results in isolation 
and ill health. Research in one Canadian 
city showed that when the elderly have diffi- 
culty getting around, they cancel approxi- 
mately 40 percent of their medical 
appointments. 


Before releasing its recent report on aging, 
Parliament's Standing Committee on 
Human Rights heard from witnesses who 
said they had encountered age discrimina- 
tion when they tried to obtain credit and 
insurance for mortgages and business 
purposes. Committee members also 
heard repeated calls for higher pension 
levels, which would allow the elderly to 
maintain a satisfactory standard of living. 


The Committee eventually made 17 recom- 
mendations and urged all provinces in 
Canada to ensure that discriminatory defini- 
tions of age be removed from their human 
rights statutes. It emphasized the role of 
the Canadian Human Rights Commission 
as "the agency of first resort" for dealing 
with age discrimination within federal 
jurisdiction. 


Yesterday’s baby-boomers are today’s 
aging and tomorrow’s elderly. In other 
words, we all grow old. As an editorial in 
a One Voice newsletter pointed out, "When 
[we] speak to governments about options, 
we're really asking for fairness. In the 
end, everyone benefits." 
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Equality 
of opportunity 
for all 


The Canadian Human Rights Act is a de- 
cade old, and those it affects have formed 
strong opinions about how well it works. 
All the groups represented in this article 
believe in the necessity of human rights 
legislation. If they voice criticism of the 
Act, it is because they want it improved 
and want it implemented more agressively. 


Human rights advocates are by definition 
reformers, dissatisfied with the status quo. 
To ensure their message would be heard, 
they willingly provided me with a wealth of 
documentation and extensive interview 
time. It is clear that human rights advo- 
cates and the Canadian Human Rights 
Commission do not always agree on the 
best means to eliminate discrimination in 
Canada. But it seems equally clear that all 
these parties really are allies in the pursuit 
of a common goal: equality of opportunity 
for all Canadians. 


(Research: Gloria Escomel and Gloria 
Hildebrandt) 


Morton Ritts, a Toronto 
freelance writer, is the author of 
book reviews and feature 
articles that have appeared in 
many Canadian publications, 
including Maclean's, The 
Globe and Mail, Canadian 


_ Business, Toronto Life and 


Chatelaine. He has also 
written for Canadian 
television. 
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